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EDITOKIAL COMMENT 695 

the differences between the punishment imposed by laws of the extradit- 
ing states. If again, the foreign government in the absence of an express 
treaty stipulation had the right to prescribe that the death penalty should 
not be inflicted the United States would be in an embarrassing position, 
because the fugitive is ordinarily returned to the state jurisdiction where 
the crime is committed and the federal authority can not bind the state 
authorities, and the states themselves would experience very great diffi- 
culty if they were obliged to bind themselves not to inflict the punish- 
ment which the facts showed the criminal deserved and the laws imposed. 
Upon a statement of the difficulties involved the Argentine authorities 
reconsidered the matter, and on appeal to the Supreme Court of Argen- 
tine, extradition was ordered unconditionally on the theory that the 
treaty between the countries, not the law of the particular country, is 
determinative. It would appear therefore that article 4, last paragraph, 
supra, is to be construed in the sense attached to it by the United States, 
namely, that the expression "judicial proceedings" is limited to the 
rules of procedure obtaining in each state concerning the preliminary 
hearing of fugitives whose extradition is requested, and that the expres- 
sion " judicial proceedings " has no reference to the trial of the criminal 
in the state where the crime was committed and the punishment to be 
inflicted in accordance with the local laws. At most the expression, is 
one of adjective, not of substantive law. 



THE CASE OP COLLINS V. O'NEIL 1 

The case of Collins v. O'Neil decides an interesting and novel point 
in the law of extradition. It is well known that extradition is a con- 
ventional as distinct from a moral right, that the treaty creating it is 
to be construed, and that the crime for whose commission extradition is 
sought must be a crime in each of the contracting countries. It is fur- 
ther common knowledge that a fugitive can only be tried and convicted 
for the offense for which he was extradited; that if he be acquitted of 
the offense he may return to the surrendering country and a reasonable 
time is allowed him to do this ; that he can not be arrested and tried after 
acquittal for a crime other than that for which he was extradited, unless 
by remaining the intent is manifest either to reside indefinitely or to 
renounce his right to return to the surrendering country. 

1 See Judicial Decisions, p. 747. 
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The Collins case involves and rightly decides that an extradited 
fugitive may be convicted of a crime committed within the demanding 
country after extradition, even although the trial of the original offense 
for which extradition was had is still pending. On July 13, 1905, Col- 
lins was indicted for perjury by the grand jury of San Francisco, Cali- 
fornia. On October 7, 1905, he was surrendered by the Canadian 
authorities of Victoria, British Columbia, and taken to San Francisco, 
and tried for the crime of perjury. On December 23, 1905, the jury 
disagreed and the case was reset for trial. Upon a trial of the indict- 
ment for which he was extradited the defendant was sworn and as a 
witness committed perjury, December 12, 1905. For this second act of 
perjury he was indicted, December 29, 1905, arraigned on this indict- 
ment in January, 1906, and on February 27, 1906, found guilty and 
sentenced to imprisonment in the state prison for a term of fourteen 
years. Collins contended that he could neither be arraigned nor tried 
on the second indictment until the conclusion of the first and until he 
had been afforded an opportunity to return to Victoria, British Columbia, 
from which place he had been extradited. 

In holding against both of the contentions of Collins the Supreme 
Court of the United States not only does substantial justice but makes a 
valuable addition to extradition practice and procedure. 

ARBITRATION TREATY WITH AUSTRIA-HUNGARY 1 

The recent convention of arbitration between the United States and 
Austria-Hungary is interesting not merely as a further recognition of 
arbitration, but as a solemn repudiation of the fallacious arguments 
advanced at the Second Hague Conference against the acceptance of the 
Anglo-American project of arbitration. The conference unanimously 
accepted the principle of compulsory arbitration. The difficulty arose, 
however, when it was proposed to give concrete effect to an abstract 
principle. Baron Marschall von Bieberstein on behalf of Germany main- 
tained that a project with the reserves of independence, vital interests 
and honor was unacceptable because what one hand gave the other took 
away, and instead of advancing the cause of arbitration such a treaty was 
likely to retard it. The German delegate also opposed the submission of 
the compromis provided for by the treaty to any legislative or internal 
body, for the reason that the treaty of arbitration imposed the duty to 

i See Supplement, for text, p. 222. 



